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JURISDICTIONAL STATEMENT

This apped is brought before the Court in the firgt ingtance by Appellant pursuant
to Article V, sec. 3, of the Missouri Congtitution because Appdlant in its brief dleges
lack of vdidity of Mo. Rev. Stat.8162.666, titled the "St. Louis Student Bill of Rights'.

PRIOR PROCEEDINGS

For many years the Education Board had been under the jurisdiction of the
Federa Court arising out of its segregation practices. In 1998 settlement discussions
were held which led to the passage of legidation in the Missouri legidature which
creeted the Trangtional School Didrict (TSD). Included in the legidation wasthe St.
Louis Student Bill Of Rights (student bill of rights). In due course of time an agreement
involving a consent judgment was presented to the Federd Court. After afairness
hearing the Court approved the consent judgment.

The TSD was charged with two mgor responsibilities. one involving the
submission of atax proposa and the other to publish an opinion on the congtitutionality
of the student hill of rights and to certify the same to the Election Board for submisson
to the voters of the City of St. Louis. The TSD refused to perform any of its
responsbilities as they related to the sudent bill of rights.

Bauer, aresdent and voter of the City of . Louisfiled hisorigina petition in

Mandamus on November 30, 1998, in the equity divison of the Circuit Court in the City



of St. Louis. Bauer requested awrit of mandamus directed to the (TSD) to compel them
to certify to the St. Louis City Board of Election Commissioners (Election Board) the
student bill or rights. If the TSD was required to certify the proposition to the Election
Board the Election Board would have been required to place the issue for a public vote
to determineif its provisons should be implemented.

On December 9, 1998, Bauer filed amotion to add the Election Board and
service was obtained on December 10, 1998. Memorandums were filed and on January
22, 1999, the Judge issued an order Stating that it was first necessary to determine
whether the statute was cons stent with the Missouri and United States Congtitutions
(Ap. 30)%. Bauer then filed amotion for leave to file a First Amended Petition which
included the count for mandamus and another count for a declaratory judgment.

On Jduly 1, 1999, the State Board of Education dissolved the TSD. On October 4,
1999, Bauer was granted |leave to file a Second Amended Petition which repeated the
request for awrit of mandamus and a declaratory judgment, however, Bauer added the S.
Louis City Board of Education as an additiona defendant. A few dayslater on October
14, 1999, the Educetion Board filed a Notice of Removal to the Federa Courts.

On November 4, 1999, Bauer filed a motion to remand which the Federa Judge

L (Ap_) refersto Appellant’s appendix

(LF) refersto Appdlant’'s Legd File

(SLF) refersto Relator’ s Supplement to the Legd File
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denied on January 10, 2000. The case was st for tria in the Federd Court in late
September 2000, however, on September 15, 2000, the Federa Judge remanded the case
to the Missouri Courts (SLF 139). The Education Board filed an appedl to the Eighth
Circuit contending among other things that the student bill of rights will conflict with the
Settlement agreement reached in Liddd| and this conflict was sufficient to judtify the
Federd Court to take jurisdiction (SLF 141). On July 2, 2001, the Eighth Circuit
dismissed the gppedl for lack of jurisdiction. Inits opinion the Eighth Circuit noted that
the settlement agreement in the Liddell case was essentialy a contract between private
parties. In afootnote to their decison the Eighth Circuit stated that it was not clear
whether a conflict existed between the student bill of rights and the settlement
agreement (SLF 142).

On October 11, 2001, this case was tried before the Honorable Judge Dierker.
On duly 1, 2002, he issued an order granting the writ of mandamus. The Education Board
filed this apped to the Supreme Court of Missouri (LF 117).

STATEMENT OF FACTS

The State of Missouri by statute mandated separate schools for blacks and whites.

The Supreme Court of the United States in the case of Brown v. Board of Education, 347

U.S. 483 (1954) hdd that separate schools were unconstitutional. In 1972 a group of St
Louis parents filed a class action on behdf of dl black sudents atending the S. Louis

Public Schoals (tr. 83) in Federd Court seeking school desegregation within the St Louis



Public Schools. This suit was settled by an agreement between the parties and approved by
the Court after afairness hearing (LF 29).

Pantiff Thomas Bauer is presently the adderman from the 24" ward of the City of
St. Louis (tr. 6) and prior to that was the State Representative from the 65" Digrict (tr. 6-
7). The biggest issues during his second sesson as a date representative were those
surrounding the ending of the desegregation case. As a result of those concerns he
sponsored  House Bill 976 which contained the student bill of rights which is the subject
of this litigation (tr.8-9). There were hearings on the hill before the Education Committee
of the House. Among those persons who testified in favor of the bill in addition to Bauer
were Bob Osborn the representative of the City of St Louis and Gary Wiegert, the
representative of the St. Louis Police Officers Association.  No one testified in oppostion.
The registered lobbyist for the St. Louis Board of Education was present at the hearing, but
did not testify (tr. 10-12).

The bill was voted out of committee with a vote in favor of 22 to nothing (tr. 11).
On the floor of the Missouri House, the vote was 154 in favor, none opposed (tr. 11).
The bill then went to the Senate Education Committee chaired by Sen. Ted House
Representatives of the City of . Louis tedtified in favor and no one tedtified in oppostion.
The bill passed the Senate Education Committee with no amendment (tr. 13). At this time
the Senate was working on Senate Bill 971 which was the desegregation funding hill and

Bauer offered the student bill of rights as an amendment to Senate Bill 971. All members
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of the City delegation supported the hill and in the conference committee the student bill
of rights had the support of Steve Stoll, House Education Committee Chairman, Ted House,
Senate Education Committee Charman, Senator Lacy Clay, and Representative Quincy
Troupe among others. Thereafter the Student Bill of Rights was passed by the legidature
and signed by the governor (tr. 13).
Senate Bill 781 created the TSD which had two mgjor duties.

One was to present a tax referendum to the City of St. Louis as part of the settlement of the
desegregation litigation and the other was to review the dudent hil of rights as to its
conditutiondity, then publish a legd anayss and theresfter submit the referendum
legidation to the Election Board to the extent that it was in compliance with the U.S. and
Missouri  Condiitutions  (tr.  14-15). Lid King Williams, was the Chairperson of the
Trandtiona School Didrict (TSD) (SLF 7). She had possession of the records of the TSD
(SLF 8). The TSD had two meetings, one was at the Whittemore House on September 29,
1999 (SLF 16, 70) where she was elected as chairperson (SLF 16, 70). The only officd
action taken at the Whittemore meeting was a vote on the sales tax (SLF 21). The second
meeting was hdd at the offices of the Urban League on November 24, 1999 (SLF 73-74)
. The TSD did not vote a ether of its two public meetings on the student bill of rights (SLF
26). The student bill or rights was never lised as an agenda item at any of the meetings of
the TSD. No one a any time told Williams that she could say yes or no to placing the

sudent bill of rights on the bdlot (SLF 32). Lid Williams stated she was advised by their
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atorney that the dudent bill of rights ".was uncondtitutional under the state and federa
conditutions (SLF 59). Bufford stated "..there is a lega opinion" (SLF 117) & that counsel
"conducted a legd andyss' (SLF 121) and, "The opinion was reviewed by counsd and Lid
King Williams (SLF 124). Counsd for the TSD, in its memorandum filed on January 19,
1999 stated that no opinion had been completed (SLF 133-135). Williams and Bufford
tedtified as to the events that occurred in September and November 1998 as follows. The
TSD did not publish a legd andysis and did not make one available to the public (SLF 46-
47). The TSD never met and voted on the student hill of rights and it was never submitted
to the Election Board (SLF 57). Williams tedtified that the TSD never took a vote not to
send the sudent hill or rights to the Board of Election Commissioners (SLF 58). The TSD
did not conduct a legd andyds of the student bill of rights, but its lawyers reported they did
(Bufford Depo. 35). Buford did not read any legd opinion on the conditutiondity of the
sudent hill of rights, he did not know if it had been published, he had no recollection of
voting on the student bill of rights (SH 125-126).

Relator, at the meeting of the TSD at the Urban League on November 24", 1998,
noted that the issue of the student hill of rights had not been placed on the agenda and he
told Lid King Williams thet if they didn't act on the student bill of rights that he would have
to mandamus them. Ms. Williams told plaintiff, “Do what you have to do” (tr. 18). In order
for the sudent hill or rights to be placed on the bdlot it had to be submitted to the Election

Board the tenth Tuesday before the Election (Mo. Rev. Stat. § 115.125) or on or about
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December 22, 1998. Rdator filed his agpplication for issuance of writ of mandamus some
Sx or seven days after the meeting of November 24, 1998 (ir. 20). On December 9, 1998,
Bauer joined the St. Louis Board of Election Commissoners and they were served on
December 10, 1998. On January 22, 1999, the St. Louis Circuit Court issued an order to
the effect that the maendamus action was premature because it was fird necessary to
determine whether the student hill of rights was congitutiond (Ap. 30) On January 29,
1999, the Court dlowed Bauer to file an amended petition which included a count for a
declaratory judgment to determine the state and federad congtitutional questions.

While relator's petition for mandamus was pending in the Circuit Court of the City
of St. Louis the twenty-seven years of desegregation litigaion moved toward settlement.
The parties to that litigation entered into a settlement agreement which was approved by the
court on March 12, 1999. (LF 29). Under the terms of the settlement agreement the Board
was to improve the attendance rate (tr. 58), improve the drop out rate (tr. 59), improve
dudent achievement (tr. 59), had an obligation to maintan desegregated schools to the
extent possble (tr. 60), increase test scores and build a vocational school (tr. 89). Supt.
Hammonds admitted that the School Board had not met the requirements of the agreement
nor had they met al the requirements of the State (tr. 60).

In his testimony in opposition to the student bill of rights Hammonds stated
that the cost of conveting from a midde school program to a K-8 program would be

$182,900,000 dollars (tr. 64). He tedified that 144 million dollars of that cost would be
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replacement of lost classroom space, that the big cost would be replacing lost capecity (tr.
66). Mr. Hammonds identified defendant’s exhibits D-3 and D-4 which listed a number of
schools in South St. Louis.  The exhibits for the identified schools reflect their capacity,
projected enrollment and the projected racid baance based on current data. He testified
that at Wilkinson School there woud be no need to replace lost capacity when converting
to aK-8 program (tr. 117-118).

Hammonds tedtified that the ratio of black and whites for the entire school digtrict
was 80.5 black and about 16% white (tr. 90) and that the racial balance had been the same
for the past 6 years and that an effort had been made to increase white attendance for the
magnet school program (tr. 92). City students are selected for the magnet school by
lottery and the lottery pool is 80.5% black and 16% white (tr. 92-93). White students from
St. Louis County are not in the lottery pool and a white student from the county has a better
chance to go to the magnet school program than a white sudent from the city (tr. 94-95).
In regard to the magnet program he stated there were about 15,000 students in the program
and 40-45% of them are white (tr. 94-95), that about 1200 white students came from the
county. Hammonds stated that he had no difficulty with equalization of funding to the extent
possibleif “possbleis defined as supporting the magnet school themes® (tr.97-98)..

Hammonds tedtified that the Education Board is making an effort to provide
neighborhood schools except for specia and magnet schools and that the Board was

working, in so far as possble, under the Lidddl seitlement to permit children to attend
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schoolsin their neighborhood (tr. 124, 125).

In computing the cost of a K-8 program he did not factor in transportation and
acknowledge that there may be empty dass rooms in many of the schools and that they were
involved in speculation (tr. 108). Hammonds stated he was aware that Catholic schools
have a K-8 program and that many city resdents had opted out of the city public schools to
attend private and Catholic schools (tr. 99-100). James Buford, a member of the TSD,
stated his children attended University City public schools in K-8 program for the youngest
child and a K-12 program for his oldest child and that his youngest child was enrolled in a
Catholic high schoal (Buford Depo. SLF 95).

Kay Mayer who worked for the Board of Education for 30 years testified as to her
experience in a K-8 program. She felt the K-8 program offered many benefits, participation
by parents (tr. 38), after school activities (tr. 38, 39), discipline problems handled promptly
(tr. 40, 41), older children accepted responghility to assst the younger children (tr. 39,
40), the 8" grade graduation (tr. 43-44), strong participation by parents in the PTA (tr. 37).

With the change to a K-5 program and the bussng of children the school lost these

benefits.

POINTSRELIED ON

1. The Circuit Court's Order And Judgment In This Mandamus Action

Should Be Uphdld On Appeal Because The Standard Of Review Which Would

Permit The Court To Overturn The Circuit Court Is One Of Abuse Of Discretion,
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Which Standard IsNot Triggered By Judge Dierker's Scholarly, Well Reasoned

Opinion.

Sampson v. Cherry, 143 SW.2d 307 (Mo. Sup. Ct., Div. 2 1940)

Casey’s Gen. Storesv. City of West Plains. 9 SW.2d 712 (Mo.App. S.D. 1999)

Bergman v. Mills, 988 S.W.2d 84 (Mo. App. W.D. 1999)

1. Missouri Courts Will Not Conduct A Pre-Election Review Of The

Legality Of Referendum Proposals Unless The Referendum |Is Unconstitutional

On Its Face.

Sate ex rd. Trotter v. Cirtin, 941 SW.2d 498 (Mo. banc 1984

Sateesrel. Dahl v. Lange, 661 SW.2d 7 (Mo. banc 1983)

Missourians to Protect the Initiative Process v. Blunt, 799 S.W.3d 824

(Mo. banc 1990)

[11. The Student Bill Of Rights|sNot Unconstitutional On Its Face

Because Of M ootness Because The Date Of March 15, 1999, Was Not A Deadline

Since No Penalties Were Assessed For Failure To Place The Student Bill Of

Rights On The Ballot Before March 15, 1999.

Bank of Washington v. McAuliffe, 676 S.\W.2d 483 ( Mo. banc 1984)

Rundquigt v. Director of Revenue, 62 SW.3d 643 (Mo. App. E.D. 2001)

Kerding v. Director of Revenue, 792 SW.2d 651 (Mo. App. E.D. 1990)

V. The Student Bill Of Rightsls Not Unconstitutional On | s Face Because

16



It IsNot A Special Law In Violation Of The Missouri Constitution.

Mo. Condtitution Art. I11, § 40
Mo. Condtitution Art. VI 8 31

Zimmerman v. State TaxCommission, 916 SW.2d 208 (Mo. banc 1996)

Boyd-Richardson v. Leachman, 615 SW.2d 46 (Mo. banc 1981)

V. The Student Bill Of Rights s Not Unconstitutional On Its Face For

Alleged Violations Of The Due Process Clauses Of The United States And

Missouri Constitutions.

Hdllisv. Blevins, 926 SW.2d 683 (Mo. banc 1966)

Cdlier v. Director of Revenue, 780 S.W.2d 639 (Mo. banc 1989)

Northern Trust Co. v. City of Independence, 526 S.W.2d 825 (Mo. banc 1975)

V1. The Student Bill of Rights|s Not Unconstitutional On Its Face Since It

Does Not Commit The Sin Of Doubleness Because It Does Not Contain Two

Separate And Digtinct Propostions

City of Raytown v. Kemp, 349 SW.2d 363 (Mo. banc 1961)

Sate ex rel. Phepsv. Holman, 461 SW.2d 689 (Mo. banc 1971)

City of Maryvillev. Cushman, 249 SW.2d 347 (Mo. banc 1952)

VIIl. TheTrial Court Did Not Commit Error When It Ordered The

Trandtional School Didrict, And The Board Of Education To Certify The

Student Bill Of Rights For Placement On The Ballot, And In Ordering The Board
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Of Elections Commissioners To Place The Student Bill Of Rights On The Ballot,

Because:
Mo. Rev. Stat. § 507.100
Rule of Civil Procedure, 52.13 (€)

Lynch v. Webb City Schoal District No. 92, 373 S.W.2d 193

(Mo. App. S.D. 1963)

McClure v. Princeton Re-Organized Sch., 307 S.W. 2d 76

(Mo. App. W.D. 1957)

State ex rdl. Benson v. Union Electric Co., 220 SW2d 1 (Mo. banc 1949)

ARGUMENT

1. The Circuit Court's Order And Judogment In This Mandamus Action

Should Be Upheld On Appeal Because The Sandard Of Review Which Would Per mit

The Court To Oveturn The Circuit Court Is One Of Abuse Of Discretion, Which

Standard IsNot Triggered By Judge Dierker's Scholarly, Well Reasoned Opinion.

The order and judgment which are before this Court for review was issued in an
action in mandamus. Judge Dierker, in his July 31, 2002 ruling, ordered respondents to take
vaious actions to place the student hill of rights on the November, generd election bdlot
inthe City of S. Louis.

"The rule on appeal from a judgment in a mandamus proceeding is thus stated in 38

C.J. 949, sec. 752: "The discretion of the Court below in granting or refusng the writ will
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not be reviewed where it appears to have been lanfully exercised and no abuse is shown"

Sampson v. Cherry, 143 SW.2d 307 (Mo.Sup.Ct.,Div.2,1940). The discretion of Judge
Dierker appears on its face to have been lanfully exercised and no abuse is shown or
dleged. A more recent case recites the same standard of appellate review. Therule

articulated in Casey's Gen. Stores v. City of West Hans, 9 SW.3rd 712, 715

(M0.App.S.D.1999). "The standard for our review is under an abuse of discretion standard
pursuant to which we will reverse the trid court's ruling only when it is "so arbitrary and
unreasonable as to shock the sense of judice and indicate a lack of careful consideration.”
Judge Dierker's July 31, 2002, twenty five page ruling is well reasoned and scholarly.

The rule of review in an gppellate case of a trid court's issuance of a writ of mandamus

is dso articulated in Bergman v. Mills, 988 SW.2d 84, 89 (Mo.App. W.D. 1999). "If
reasonable people could differ about the propriety of the trid court's ruling, there is no
abuse of discretion.”

The Circuit Court's order in the ingant mandamus action should be upheld because
the settled law of this state only permits overturning of such a ruling upon finding of an
abuse of discretion.

[1. Missouri Courts Will Not Conduct A Pre-Election Review Of The Legality

Of Referendum Proposals Unless The Referendum |Is Unconstitutional On Its Face.

Missouri courts recognize and follow a generd rule against pre-eection judicia

review concerning the subgtantive legdity of bdlot measures. The raionde for the rule is
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that because the dection might result in the proposed measure being voted down there is
no judicable controversy ripe for adjudication unless and until the measure is approved

by the voters and becomes law. See State ex rel Trotter v. Cirtin, 941 SW.2d 498, 500 (Mo.

banc 1997); Craighead v. City of Jefferson, 898 S.W.2d 543, 546-47 (Mo. banc 1994);

Missourians to Protect the Initiaive Process v. Blunt, 799 SW.2d 824 (Mo. banc 1990);

State of Missouri v. Gateway Green Alliance, 23 SW.3d 861, 863 (Mo. App. E.D. 2000).

While the court's discretion to reach the subsantive issue of conditutiondity generaly
should not be exercised, nevertheess such pre-election judicia review may be appropriate
when the proposed measure is “uncongtitutional on its face”. (emphass added) State ex

rel. Dahl v. Lange, 661 SW.2d 7, 8 (Mo. banc 1983). Plaintiff has presented facts and case

law which supports his pogtion that the student hill of rights is not unconditutiona on its
face. Therefore apre-election review should be denied.

[1l. The Student Bill Of Rights Is Not Unconstitutional On |ts Face Because

Of Mootness Because The Date Of March 15, 1999, Was Not A Deadline Since No

Penalties Were Assessed For Failure To Place The Student Bill Of Rights On The

Ballot Before March 15, 1999.

A cause of action is moot when the question presented for decison seeks a judgment
upon some matter which, if the judgment was rendered would not have any practicd effect

upon any then existing controversy.” Bank of Washington v. McAuliffe 676 S.W.2d, 483,

487 (Mo. banc 1984). In this case the judgment would and will have a decisive effect upon
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the controversy if this appedl is denied. The Board of Education argues that the controversy
was rendered moot when the members of the TSD used fdse statements and deception to
prevent the student hill of rights from being presented to the voters. The statute provides
that the student bill of rights “dhdl” be placed before the voters no later than March 15,
1999. Education Board states the term “shdl” is mandatory in thisinstance (Ap. 31).

In one case where an individua was convicted of mandaughter the Saute Stated the
convicting court “shdl” notify the Director of Revenue of the conviction within ten days.
The court hdd that the term “dhdl” was directory because no result was prescribed if the
Court faled to comply with the ten day requirement. “. . the generd rule is that when a
datute provides that results will follow a falure to comply with its terms, it is mandatory
and mus be obeyed; however, if it merdy requires certain things to be done and nowhere

prescribes results that follow, such a datute is merdy directory”, Kerding v. Director of

Revenue, 792 SW.2d 651, 653 (Mo.App. E.D. 1990). See also Rundquig v. Director of

Revenue, 62 SW.3d 643, 647 (Mo.App. E.D. 2001)

In this case no results were prescribed if the TSD faled to place the student bill of
rights on the balot “no later than March 15, 1999". Under the cases cited the term “shall”
as used in Senate Bill 781 was merely directory.

Comment is required on the contention of the Board of Education that Bauer was
dilatory. The facts reflect that Bauer went to the TSD Board meeting on November 24,

1998, and asked about the student hill or rights when it was not on the agenda. He told the
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charperson that if they did not act on the student bill of rights he would file a mandamus
action (Tr. 18). Ms. Williams told him “Do what you have to do” (Tr. 18). On November
30, 1998, Bauer filed his application for a writ of mandamus (LF 84). After various
proceedings induding the addition of the Election Board the Court dismissed the petition
on January 22, 1999, because he had not asked for a declaratory judgment in addition to the
writ of mandamus (Ap. 30). By January 22, 1999, the time had passed for the matter to be
submitted to the Election Board because the statute required it to be transmitted to the
Election Board no later that the tenth Tuesday before the eection which was on December
22,1999. The TSD by its delay and obstruction caused the problem not Bauer.

V. The Student Bill Of Rightsls Not Unconstitutional On | s Face Because

It IsNot A Special Law In Violation Of The Missouri Constitution.

Arguments that atack the student bill of rights as a specid law are misguided and

disngenuous. The Missouri Supreme Court has resolved this issue in Zimmemen v. State

Tax Commisson, 916 SW.2d 208, at 209 (Mo. banc 1996). In Zimmemen a 209 the

court reviews the unique status of the City of St. Louis under the Missouri Condtitution.
Section 138.060.1 dso gpplies to "a city not within a county,” that is, St. Louis
City. "S. Louis [City] is given specific recognition in Art. VI, sec. 31, of the
Condtitution of Missouri, as being Ui generis, a unique entity in a unique class.
Legidation enacted to address the class of which St. Louis [City] is the only

member is therefore not specid legidation within the meening of Art. I1ll, sec.
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40.", dting Boyd-Richardson Co. v. Leachman, 615 SW.2d 46, 52-53 (Mo. banc

1981).

The Board of Education of the City of St. Louis exists by virtue of 8162.571 Mo. Rev.
Stat. as amended in S.B. No. 781 in 1998. It is a unique entity. Among schools boards it is the
only oneof itskind. Itisdescribedin 8 162.571 Mo. Rev. Stat. asfollows:

"Every city in this state, not within a county, together with the territory now within

its limits, or which may in the future be included by any change thereof,

congtitutes a Single metropolitan school ditrict, and is abody corporate.”
Since the student hill of rightsis "legidation enacted to address the class of which .
Louis [City] isthe only member is therefore not specid legidation within the meaning of
Art. 11, sec. 40" (Zimmerman, supra at 209).

The gudent bill of rights was part of Senate Bill 781 which dedt in large part with
resolving the issues surrounding settlement of the desegregation law suit in the City of St
Louis, i.e. aguably specia legidaion. Defendant, Board of Education of the City of St. Louis,
did not congder legidation establishing the TSD as specid legidation in the settlement of the
Liddel case, and the student hill or rights stands in the same shoes.

The title of the student hill of rights contains the clause “St. Louis Student Bill of
Rignts’, however, the next eght sections refer to the “digrict” which is defined as a
metropolitan school digrict as provided in 8§ 160.011 Mo. Rev. Stat. If 8§ 10 of the student bill

of rights used the term gpprova by a mgority of the voters of the didtrict instead of “City of
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. Louis’ the argument that thisis a specid law would be muted.

The law is clear tha the “metropolitan district” involved herein conditutes an
acceptable class for the purpose of generd legidation. It is aso recognized by the courts that
only the City of St. Louis is in the class of metropolitan districts as described in 8§ 260.011(5)
Mo. Rev. Stat. The intent of the legidature was to use the description of the class described
in the dtatute. The primary rule of Statutory construction is to ascertain the intent of the

legidation from the languege used, to give effect to that intent if possble Wdlff Shoe Co.

v. Dir. Revenue, 762 SW.2d 29, 31 (Mo. banc 1988). The student bill of rights is not specia

legidation and the trid court did not err when it so held.

V. The Student Bill Of Rights Is Not Unconstitutional On Its Face For Alleged

Violations Of The Due Process Clauses Of The United States And Missouri

Constitutions.

A. The Board of Education In Its Answer To Plaintiff’'s Second Amended Petition
Failed To Adequately Raise Their Contention That The Student Bill of Rights Violated
Due Process Clauses Of The Missouri and Federal Constitutions.

In its answer to plantiff's Firs Amended Petition the Board of Education stated as
follows

“Defendants further answer that the Student Bill of Rights violates the

Missouri and the United States Congtitutions.”

The Education Board did not refer to any specific portion or clause of the conditutions
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and did not mention the due process clause. An attack on the conditutiondity of a datute is
of such importance that a record concerning the issue should be fully developed at tria, Hdlis
v. Blevins, 926 SW.2d 683, 684 (Mo. banc 1966). To properly raise a conditutiond issue, a
party must: (1) rase the issue at the fird available opportunity; (2) designate specificaly the
conditutiond provison clamed to have been violaed, (3) state the facts showing the

violation: and (4) preserve the conditutional question throughout the appellate review, Ford

Motor Credit Co. v. Housing Auth., 849 SW.2d 588, 592 (Mo. app. W.D. 1993). In Cdlier

v. Director of Revenue, 780 SW.2d 639, (Mo. banc 1989) the court stated at 642, “An

dlegation in a petition that purports to chdlenge a legdative enactment because it ‘violated
the Conditutions of the United States and the State of Missouri,” is not sufficient to raise a
condtitutiona question.

The Education Board waived its present contention that the student bill of rights violated

due process when it faled to meet the standards established by the Supreme Court of Missouri.

B. In Addition The Ballot Language Is Not Miseading And Deceptive And The
Trial Court Properly Ruled That There Was No Violation Of The Due Process Clauses
of the Missouri and Federal Constitutions.

The Education Board cites State ex rel. El Dorado Springs v. Holman, 363 S.W.2d

552 (Mo. banc 1962) and Northern Trust Co. v. City of Independence, 526 SW.2d 825 (Mo.

banc 1975) in support of their contention that the ballot was mideading and deceptive. Both
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of these case involved bond issues and in both cases the court approved the ballot that was

used. In Hdmean, supra the court said, “In the very naure of things it is not contemplated that
a bdlot title to a conditutiond amendment shdl descend into particularities’. It pointed out
that brevity and directness are the norm. As long as the issues relate to each other the ballots
are normally approved.

The thrust of the student hbill of rights relates to one issue, education of the students
atending school in the Metropolitan School Didrict. Each section of the student bill of rights
can logicdly be viewed as parts of a single plan. They are dependent on each other. The court
correctly hdd “. . . the voters are told exactly what they are voting on, and al of the provisons

of the ‘sudent hill of rights are interdependent and directed toward one end: giving Students

theabilityto attend a K-8 elementary school closest to their homes’ (Ap. 21). VI. The

Student Bill of Rights Is Not Uncongtitutional On Its Face Since It Does Not Commit

The Sin Of Doubleness Because It Does Not Contain Two Separate And Distinct

Propositions

The Education Board contends that the <tudent hill of rights is void because of
doubleness. They correctly cite the generd rule agangt doubleness and then misgpply that rule

to the present situation. In State ex re. Phelps County v. Homen, 461 SW.2d 689, (Mo. banc

1971) the court approved a bond issue which submitted bonds for hospitd expanson and a
separate nurang home.  The court aso approved a proposition which submitted the issuance

of generd obligation bonds for certan improvement and provided that the cost of the
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improvements would be pad by levies assessed againgt the property benefitted by the

improvements. City of Raytown v. Kemp, 349 SW.2d 363 (Mo. banc 1961). A propostion

submitting water works and an eectric light plant was approved in State ex rel City of

Chillicothe v. Wilder, 98 SW. 465 and a proposition which incuded a water system and a

sewer system was approved in City of Mayville v. Cushman, 249 SW.2d 347, 358 (Mo. banc

1952) . The Education Board cited Pheps and Raytown, supra in support of their argument,
however, each of those cases regjected the argument of doubleness.

VIil. The Student Bill Of Rights Is Not Unconstitutional On Its Face In Violation

Of The Supremacy Clause Of The United States Constitution.

The Legidature created the Transtional School Board and passed the
dudent bill of rights in order to facilitate the pending settlement of the desegregation litigation
that had been pending in the federal courts for over twenty years. The vdidity of the student
bill of rights should be tested againgt the actud redlities that existed at the time.  The Education
Board has not cited any case where a statute was declared uncondiitutiond at the time it was
passed even though it was conditutional when it was attacked. In addition this condtitutional
isue was not raised in the pleadings, no evidence was presented as to the intent of the
legidature on this particular point. The Education Board has waived this point, see Ford Motor

Credit Co. v. Housng Auth.,, 849 SW.2d 588, 592 (Mo. app. W.D. 1993). In Cdlier v.

Director of Revenue, 780 S.W.2d 639, (Mo. banc 1989).

A. The Student Bill of Rightsisnot in conflict with the terms of the
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settlement agreement in the Liddell case.

1.

The S. Louis Students Bill of Rights (SLSBR), codified at sec. 162.666,

RSMo. (1998 Cum. Supp.) was enacted into law by the State of Missouri as part of S.B. 781

(SB. 781, Laws of Missouri, 1998).

Section 1. St Louis Students' Bill of Rights. —

1. The provisons of this section shdl be known and may be cited as the “St.
Louis Students Bill of Rights.

2. For the purposes of this section, “district” means a metropolitan school
digtrict, as defined in section 160.011, RSMo.

3. Each didrict shdl reingitute the basc kindergarten through eight system
of grade schools within the digtrict.

4. Every child within the digtrict of the agppropriate age and appropriate
aptitude for discipline and openness to indruction shdl have the right to attend
abasic kindergarten through eghth grade school.

5. Every child within the digrict shal have the right to attend such school
closest to such child's home.

6. Every child within the digtrict shdl have the right to transfer to any other
such school within the didtrict.

7. The didrict shdl have the right to trangport children to rdieve

overcrowding Transportation to relieve overcrowding shall be
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performed in such amanner asto fill in school seats in buildings that have
surplus seets, but shall not be permitted to displace any child who has
elected to attend the school located closest to such child’s home.

8. The per pupil expenditure of funds for the cost of education shal be
equalized to the grestest extent possible, with appropriate variation alowable
in order to accommodate the special remedia needs of children who test
below grade level and the needs of gifted children.

9. Schools for gifted children with accelerated academic programs shdl be
edablished and evenly didtributed across the didrict. The didrict shdl have
the right to transport children to and from schools for the gifted. Children who
attend schools for the gifted shdl have the right to attend such school which
is located closest to such child's home and shdl have the right to transfer to
or attend any other schooal for the gifted within the digtrict.

10. The provisons of the “St. Louis Students Bill of Rights’ shdl only
become effective upon approva by a mgority of the voters of the City of St
Louisvating thereon. The governing Board of the transtional school district
established pursuant to section 162.1100 of this act may conduct a legal
analyss and make the andysis available to the public and shal proposes, to the
extent that the program is consstent with the Missouri and United States

Condtitutions, place before the voters of the City of St. Louis no later than
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March 15, 1999, a proposal to implement the program. If approved by a
magority of such voters, the program shal be implemented consgtent with the
Missouri and United States Condtitution.
11.  Theproposd shal be submitted substantidly asfollows:
Sdl the St. Lous School Didrict reinditute the badc kindergarten through
eighth grade neighborhood school system within the district and be required
to permit students to attend the school closest to their home?
[]YES [INO
The Board contends that the student hill of rights is unconditutiond on its face because

they dlege it would cause them to violate provisons of the Settlement Agreement in Lidddl

v. The Board of Education, U. S. Didrict Court (E.D. Mo. Case No. 72-0100SNL) (App. Brf.
53). Lidddl was a class action on behdf of the black students attending the City schools. The
parties negotiated a settlement and then they asked the court to approve the class settlement.
The federd court held a fairness hearing and then entered its order

approving the settlement.

The Eighth Circuit Court of Appeds in its order denying the City Board's Appeal from
a remand order noted that, “. . . Bauer's state court suit does not directly attack the Lidddl

settlement and noted:

Indeed, whether or not any such conflict exists a adl remains unclear at

the present, and will ulimady have to be resolved by the state court looking at
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the merits of Bauer's dam and whatever defenses the appropriate defendant may

rase. ...

The evidence reveds that there is no direct conflict between the SLSBR and the
Settlement Agreement.

Paragraph one provides how the act will be cited. No conflict with the Settlement is
involved.

Paragraph two defines the word “didrict”, agan no conflict with the Settlement is
involved.

Paragraph three provides for K-8 program in grade schools. Dr. Hammonds gave his
opinion that this provison would conflict with the Board's &bility to provide effective and
efidet education for the St. Louis urban system. The evidence established that other schools
in urban settings provided quality education with K-8 programs, i.e, the City Ceatholic Schools
and Universty City. (tr. 99-100 SLF 94-95) Hammonds tedtified about the problems of
sudents attending middle schools, and admitted that there is trouble in River City in the midde
schools, see (TR. 105-106). Hammonds stated the cost would be prohibitive and placed the
cost at about 183 million dollars with replacement of lost class room space costing 144
million dollars (tr. 63-64). He did not factor in the savings from transportation and admitted
that there may be empty class rooms in many of the schools and that they were involved in
gpeculation (tr. 107-111).

Kay Mayer, a retired teacher who had taught for thirty years in the City Schools, had
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experience in both K-8 and K-5. She extolled the benefits and superior aspects of the K-8
program (tr. 37-40).

It isclear that there is adifference of opinion between those who support a
K-8 program and those who support a K-5 program. This difference of opinion does not make
this paragraph of the student bill of rights unconditutiond. Actudly the Settlement Agreement
permits the Board in its discretion to determine additional programs and polices during the
trangtion period (LF 61-62) which supports the pogtion of plantff that there is no direct
conflict between the Settlement Agreement and the student bill of rights.

Paragraphs 4 and 5 of the student bill of rights provide for neighborhood schools. It
gives each child the right to attend the school closest to hisher home. Hammonds stated that
the present policy of the Board was, in so far as possible, to permit children to attend schools
in thar neighborhood.  He sated this policy applied to al schools except specid and magnet
schools (tr. 120-124). The Boards present policy of promoting neighborhood schools
supports plantiff's podtion that the student hill of rights does not directly conflict with the
Settlement Agreement.

Paragraphs 6 & 7 pemit children the right to trandfer to other schools with certain
redrictions and dso authorizes the Board to transfer children to relieve overcrowding. The
Settlement  Agreement does provide for transfer of children and is slent on the right of
children to request a transfer. Paragraphs 6 & 7 do not directly conflict with the Settlement

Agreement.
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Paragraph 8 provides for the equdization of expenditures per dudent to the extent
possble. Hammonds testified that under prior orders of the Court there was a three tier
method of dlocating student funds. The magnet schools got the mogt, the segregated schools
were next and the integrated schools got the least (Tr.96-97). The student bill of rights among
other things was desgned to correct this Stuation. Hammonds testified that the Board has
already moved to equdize the per pupil expenditures (tr. 97). Paragraph 8 does not conflict
with the Settlement Agreemen.

Paragraph 9 provides for gifted and specid schools and gives the Board the right to
transport children and the children the right to trandfer to any gfted school. The Agreement
permits the Board “. . . in its discretion, to determine additiona programs that are needed for
such trangtion” (LF 61-62). If the Board in its discretion decides to have a gifted program it
would not conflict with the Agreement. Obvioudy if the voters decided a gifted program is
needed it would not conflict with the Settlement Agreement.

Paragraph 10 deds with the procedures of placing this matter before the voters of the
City of . Louis and does not conflict with any provisons of the Settlement Agreement.

The Board argues that sudent hill of rights would mean the end of the Magnet School
Program and the program for Vocationd Schools. The student bill of rights does not mention
Magnet Schools or Vocational Schools. A reasonable interpretetion of the student bill of
rights would not eiminate these schools. The magnet schools and the vocational school would

reman and students would have the right to attend the magnet school or the vocational school
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closest to thar home. Since there is only one vocationd school in the City Didrict this would
present no problem.

The Firgt Circuit Court of Appeds dtting in Boston issued an opinion on November 19,
1998 which reviews the current state of conditutiond law in the area of race preference,

Wessmann v. Gittens, Chairperson of the Boston School Commiittee, et a., 160 F.3d 790 (1%

Cir. 1998). It cites Wygant v. Jackson Board of Education, 476 U.S. 267, 273 (1986) for the

propostion that racia distinctions of "any sort” invite "the most exacting judicd
examination." Such a policy must be both justified by a compelling governmental interest and

narrowly tallored to serve tha interest. It cites Regents of University of California v. Bakke,

438 U.S. 265, 289 (1978) for the propogtion that any program which induces schools to grant
preferences based on race and ethnicity is congtitutionally suspect.

C. Student Bill Of Rights does Not Violate Any Federal Constitutional Rights
And

Does Not Violate The Missouri Constitution

The Settlement Agreement in Lidddl was an agreement between private parties. The
Eighth Circuit Court of Appeals noted that snce the Lidddl was an agreement between private
paties that an dleged violaion of the Sdtlement Agreement did not raise a Federal
Condtitutiona issue which would give jurisdiction to the federal courts (SLF 141-143).

The Settlement Agreement was approved by the Federal Court in February, 1999, and
the student bill of rights was passed in 1998. The student bill of rights therefor predated the

Settlement Agreement.  Art. | 8§ 13 of the Missouri conditution prohibits legidation from
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invaidating exiding contracts, however, this conditutional provison has no application in a

Stuation where the law is enacted before the contract is entered into. Lincoln County v. Peach,

636 SW.2d 31 (Mo. banc 1982). See dso State v. Lauridsen, 312 SW.2d 140, transferred to

318 S.w.2d 522, transferred to 320 SW.2d 80. In order to violate the Missouri Congtitution
the lav must act retroactively and affect a past transaction to substantial prejudice of the

parties, M_& P Enterprises, Inc. v. Transamerica Financial Services, 944 SW.2d 154 (Mo. banc

1997).
Relator does not agree that the student hill of rights violates a judicid action, but if the
Board argues that the student hill of rights violates the orders in Liddel the cases hold that the

provison of the Conditution prohibiting impairment of obligetion does not rdae to judicid

action. Scheble v. Missouri Clean Water Com'n, 734 SW.2d 541 (Mo. App. E.D. 1987).

D. Neighborhood Schools Provided By The Student Bill Of Rights Are
Not

Unconstitutional

The current total public school population is gpproximately 80.5% African American
and 16% white.  African American, school age children live in virtudly al neghborhoods
within the City. The proposd would initidly result in integrated schools in dl neighborhoods
with racidly mixed populations. Assuming arguendo that the white school age population will
increase as a result of the exercise of the right to go to the school closest to home, there

would be a growing white school population, and thus there would be an increased likelihood
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of integration of the school system. Integration and diversity could be promoted by the Board
transporting children to rdieve overcrowding or children exercisng therr right under the
proposd to transfer to any school within the digtrict.

That the provisons of this bill are conditutiond can be assumed from the factud and
legad context of the end of the desegregation cases in other cities. In Kansas City and other
cties the N.A.A.C.P. is consnting to settlements that involve the return to neighborhood
schools.  Clevedland, Denver, and Oklahoma City have scaed back bussng in favor of
neighborhood schools.  Kansas City will save $30 million which is annudly spent on bussng.
This money will now be avaladle for improvement of academic programs. (The Star, 09/01/98,
Old ways new agan at schools Kansas City didrict returns to the tradition of neighborhood
gtes, by Phillip O'Connor; Lynn Hordey, Education Writers).

The current state of the law is clear. Neighborhood schools are condtitutional. As
matter of generd principle assgning school children to a school in their neighborhood does

not offend the Conditution. Milliken v. Bradley, 418 U.S. 717, a 737-41 (1974) To the

extent that respondents assert that the student bill of rights is a neighborhood school proposd,
it does not offend the congtitution.

A "neghborhood school” plan is not unconditutiond per se, and is permissble, if
impatidly mantaned and administered, even though the result is racid imbdance. Swann v.

Charlotte-Mecklenburg Board of Education, 402 U.S. 1 a 28. By its express provisons the

gudent bill of rights is impartid because children have the right to attend the school closest
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to home and the rigt to trandfer to any other such school within the district. "Where
resegregation is a product not of state action but of private choices, it does not have
conditutional implications. It is beyond the authority and beyond the practicd ability of the
federal courts to try to counteract these kinds of continuous and massive demographic shifts.
To attempt such results would require ongoing and never-ending supervison by the courts of
school didricts amply because they were once de jure segregated.  Residentia housing
choices, and ther attendant effects on the racial compostion of schools, present an ever-

changing pattern, one difficult to address through judicial remedies” Freeman v. Ritts, 503

U.S. 467, 495 (1992). If it is argued that some resegregation may occur as a result of the
passage of the dudent bill of rights this, even if believed or proven, is legdly irrdevant
because any resegregation that occurs will not be the "product of state action.” It will be the
result of "private choice' on where parents decide to send their children to schoal.

Washington, et d. v. Sedtle School Didrict No. 1, et al., 458 U.S. 457 (1982)

discusses a balot proposition which differs ggnificantly from the facts in the instant case.
The State of Washington legidature placed initiative 350 on a dtate wide badlot. The law had
practical application only on the Sesttle School Didrict. It prohibited the school board from
requiring any student to attend a school other than one nearest or next nearest to his home but
it st out a number of exceptions that alowed assgnment away from their neighborhood for
virtudly dl of the nonintegrative purposes required by therr educationd policdes. The court

found the law conditutionally defective "because it permits bussng for non-racid reasons but
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forbids it for racid reasons” It left the digrict maximum flexibility in the assgnment of
dudents except in the assgnment of children for racidly-balancing purposes. The only
flexibility lost by the district was that related to busing for desegregative purposes. It was
further found to be defective because it burdened future attempts to integrate by lodging
decison making authority at the level of state government rather than at the locd levd. The
fact that the state-wide electorate rescinded a pupil transfer policy which had been voluntarily
enacted by a locdly elected school board was dso problematicdl. The court found that there
was purposeful discrimination because it found a racid classfication in the law. What is most

gonificant about the case though is the holding the court: "In reaching this conclusion, [did

not] undervaue the magnitude of the Statess interest in its sysem of education.  Washington

could have reserved to state officds the right to make all decisons in the areas of education

and student assignment.” Washington, supra at 487. Justice Powdll, in the dissent, summarizes

the holding of the mgority. "Accordingly, the Court does not hold that the adoption of a
neighborhood school policy by loca didtricts would be unconditutiond. Rather, it holds that
the adoption of such a policy at the state level-rather than at the local leve-violates the Equal
Protection Clause of the Fourteenth Amendment.” Washington, supra at 488-89.

The issues before this court in the indant case are diginguishable from the holding in
Washington This is a local balot issue, not state wide domination, so the reservation to make
"decidons in the areas of education and Student assgnment” is beng made a the locd level.

In Washington the initiive sought to change a policy of the local authority. In the instant case
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there is no loca authority policy in place because the district is operating under a federal court
desegregation order. Unlike the fact pattern in Washington though, the student bill of rights
in paragraph 7 grants the right to bus to relieve overcrowding, thus arguendo, the governing
board's future attempts to integrate are not burdened. As a practicd matter though there will
be consderable busing to relieve overcrowding which will result in an integrative effect.

VIIl  The Trial Court Did Not Commit Error When It Ordered The Transtional

School District, And The Board Of Education To Certify The Student Bill Of Rights

For Placement On The Ballot, And In Ordering The Board Of Elections Commissoners

To Place The Student Bill Of Rights On The Ballot, Because:

A. The Trial Court dtting in equity had the authority to order corrective actions
to betaken by a party over which it had jurisdiction.

The (TSD) was a body corporate, and a trandtiond school digtrict which was charged,
among other things with the duty to place the student bill of rights, to the extent that the
program is consigtent with the Missouri and United States Condtitution, before the voters of
the City of St. Louis When the TSD faled to perform its responsbilities, Bauer filed his
origind action in mandamus agang the TSD. Its individua members were named as
defendants and filed an answer. Under these circumstances TSD and its members were before
the Court. The court found that TSD had obtained an opinion that the student bill of rights was
unconditutiona and contrary to the datutory direction, did not publish the opinion and

conceded the opinion from Bauer and the Court (LF 90) (SLF 46-47 & 116). In fact counsdl
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for TSD made fdse representations about the absence of a legal opinion (LF 90) (SLF 133-
135) The Court further found that TSD had intentiondly delayed disclosure of its andyss to
ensure that the student bill of rights would not appear on the eection balot before March 15,
1999 (Ap. 8, LF 90-91). Based on these findings and its determination that the student bill of
rights was congtitutional the Court had authority to order the TSD to certify the propostion
to the Election Board. Defendant-Appellant argues that TSD by ceasng to exis has
successfully abrogated their statutory responshilities by its fase and deceptive actions.  While
the members of TSD were dropped from the case no order was issued dismissng TSD. The
fact that TSD had ceased to exis by the time the order was issued did not mean the Court did

not retain its origina authority over TSD and then order its successor to perform the statutory

duties (Rule 52.13(e). Where one school district was merged with another the successor was

responsble for the licblities of the original school district Lynch v. Webb City School

Didtrict No. 92, 373 S.W.2d 193 (Mo.App. S.D. 1963).

B. The Board of Education was the appropriate successor to the Trangtional
School District after it was dissolved.

The Court noted that the Education Board was the only entity as to which the student bill
of rights would operate, that Senate Bill 781 provided that TSD would be a trangtional district.
It was created as a vehide to settle the desegregation litigation which had been pending for 27
years. The purpose was to settle the federd litigation and return control of the St. Louis

Schools to the Education Board (LF 96).
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When the Education Board was named as an additional defendant in 1999 the Education
Board removed the case to the Federal Courts were it languished for over a year until the Eight
Circuit dismissed same for lack of jurisdiction and remanded the case back to the Missouri
Court. On remand the individud members of the TSD remaned in the case until the Court
dropped them from the proceedings on December 20, 2000 (LF 17). The Court in that order
directed the State Board of Education to show cause why it should not be appointed as the
successor to the TSD (LF 17). At that time Bauer voluntarily dismissed his clam agang the
Board of Education. The Board of Education then requested permission to intervene which was
granted by the Court. The Court then appointed the Board of Education as the successor to
TSD (LF 298).

It is clear that the Court had jurisdiction of the subject matter and the parties. The
Education Board argues that since there was no specific provison for a successor that the
Court is powerless to act. Where one corporation goes out of existence by being merged into
another, if no arangements are made respecting the property and ligbilities the subsisting
corporation will be entitled to al the property and answerable for al the liabilities, Thompson

v. Abbott, (61 Mo. 176). The courts have applied this rule to school digricts, McClure v.

Princeton Re-Organized Sch. 307 SW.2d 726, (Mo.App. W.D. 1957), Abler v. Schoal

Didrict of &. Joseph, 124 SW. 564, 566, Mo. Rev. Stat. 507.100.

The Board of Education’'s argument is that the Court had no authority to name it as the

successor to the TSD and order it to perform the duties of the TSD is not supported by case
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United Air Lines v. State Tax Commisson, 377 SW.2d 444 (Mo. banc 1964), cited by
the Board of Education, dedt with tax laws which require srict condruction. It was the clear
intent of the legidature that the student bill of rights be submitted to the voters of the City of
St. Louis, and one of the rules of congruction announced in United Air Lines is that Statutes
should be applied with regard to apparent intet as expressed and with view to promoting
apparent objects of legidative enactment. Another case aso cited by the Board of Education
involved atax levy which requires strict congtruction. The Supreme Court noted:

If from a reasonable congtruction of the patchwork of dl the tax statutes

relating to the subjects of library didtricts and taxes on distributable

property authority for the tax can be found, force and meaning must be

given the legiddive enactments, State ex rel. Benson v. Union Electric Co,

220 SW.2d 1, 3 (Mo. banc 1949)

Laughlin v. Forgrave, 432 S.W.2d 308 (Mo. banc 1968) cited by the Board of Education

involved a malpractice sut and the date when the statute of limitations begins, whereas our
Ccase does not involve alimitation issue.

The St. Louis Board of Education was the gppropriate agency to appoint as
successor to the TSD.  The membership of the TSD consisted of one member appointed by the
Mayor who can aso gppoint members to the Education Board when a vacancy occurs (Mo. Rev.

Stat. 8162.611). One member of TSD was appointed by Board of Education and the third
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member was gppointed by the president of the Board of Aldermen of the City of S. Louis (LF
87). The Education Board asked to be a party to the litigation and was the agency that would
be affected by any decison relaing to the student bill of rights and received the benefits of the
tax sponsored by the TSD.

The Court ordered the Education Board to submit the issue to the Election Board.
Defendant Board argues in its memorandum that they do not “possess the statutory authority

to take the action ordered by the court”, i.e., transmit the student bill of rights proposition

to the Election Board (Ap. Brf. 21). The Board has often exercised its authority to submit
propogtions to the Election Board for vote by the voters of the district. It has broad powers
under the law (Mo. Rev. Stat. 8162.571) and its argument that it has no authority to submit
propositions to the Election Board when ordered by the Equity Court is flawed and untenable.

C. The Court did not commit error when it ordered the Board of Election
Commissionersto place the student bill of rights proposition on the ballot.

The Court had jurisdiction of the subject matter and the Election Board was named as
a paty. The Election Board has taken the position that they did not have a dog in this fight and
have stood mutdy on the sddines. The Education Board takes the postion that the Election
Board did not have the authority to obey the orders of the Court since the statute had given that

authority to the TSD. The Education Board argues that the Election Board was only an
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adminidraive agency and had no power to perform the court order. The law requires the
Election Board to conduct &l public eections within its jurisdiction, (Mo. Rev. Stat.
§115.023; § 115.125). The Court order directed the Election Board to peform the
adminidraive duty of placing the sudent hill of rights on a balot for the November genera
eection. If the TSD had certified the student bill of rights to the Election Board it would have

had the administrative duty to place the issue on the balot.

COMMENT

The Education Board has already adopted many of the requirements of the Student Bill

of Rights They have equalized expenditures, they have adopted a policy of neighborhood
schools, arangements have been made for gifted children. Their main objection to the student
bill of rights is the K-8 program. They have dleged the cost to be in the neighborhood of one
Hundred Eighty-three Million Dollars, the Court indicted that Forty Million might be more
redidic. In any event the issue for the voters is clear, they can ether vote for or againg the
K-8 program. The Education Board is free to argue that it is too expensve. Proponents are
free to argue that the K-8 program is needed for the faling school system and that the cost of
improvement is necessary. The Education Board does not want a vote - proponents of the
student hill of rights want the right to vote on the issue.

The state legidature when it passed the student hill of rights did not contemplate that

the members of the TSD would refuse to perform ther satutory duties. The TSD aided and
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abated by the legd delays indigated by the Education Board should not deprive the citizens of
S. Louis of theright to vote on issues affecting the education of their children.

CONCLUSION

A review of the tesimony, exhibits, and the law establishes that the student bill of rights
is not unconditutiond on its face. It is not specid legidation, the ballot is not void for the sin
of doubleness, and it does not violate the terms of the settlement contract, and the Education
Board waived its unfounded congtitutional claim of denid of due process.

The trid court's order of mandamus will be reviewed for abuse of discretion, and the
Education Board has made no such claim.

The gudent hill of rights should have been presented to the voters of the district on
March 2, 1999, over four years ago. The next dection in the digtrict is scheduled for August
2004. Further delay is not warranted. The Court should affirm the orders and judgment of the
trid court and remand this case to the trial court with instructions to order a specia election,

costs to be paid by the Board of Education of the City of St. Louis.

Respectfully submitted,

Charles R. Oldham, Mo. Bar # 13616
5227 Westmingter Place

St Louis, Mo 63108

(314) 367-0711 (Telephone)

(314) 367-0926 (Facsimile)
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